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April 21, 2017 

Honorable Thomas P. Griesa 
United States District Court  
Southern District of New York 
Daniel Patrick Moynihan  
  United States Courthouse 
500 Pearl Street  
New York, NY 10007-1312 

Re: HWB Victoria Strategies Portfolio et al. v. Republic of Argentina, No. 07 Civ. 
10657; HWB Victoria Strategies Portfolio et al. v. Republic of Argentina, No. 07 
Civ. 11382; Drawrah Limited et al. v. Republic of Argentina, No. 09 Civ. 8299; 
NW Global Strategy et al. v. Republic of Argentina, No. 10 Civ. 4656; Schmidt et 
al. v. Republic of Argentina, No. 09 Civ. 7059; U.V.A. Vaduz et al. v. Republic of 
Argentina, No. 07 Civ. 11497 

Dear Judge Griesa: 

We represent non-party Euroclear Bank SA/NV (“Euroclear”), a Belgian credit 
institution that operates a global securities settlement system, in connection with certain nonparty 
subpoenas for information and documents served by the plaintiffs (the “Plaintiffs”) in the above-
referenced matters (the “Lawsuits”) on Euroclear’s foreign representative office in New York. 
(Copies of the Information Subpoena and the Document Subpoena are attached hereto as 
Exhibits A and B, respectively).  

Pursuant to Rule 2(A) of Your Honor’s Individual Practices and Rule 37.2 of the Local 
Rules of the U.S. District Court for the Southern District of New York, we write to request a pre-
motion discovery conference in connection with a motion to quash the subpoenas that we 
anticipate filing in the near term.  Euroclear and Plaintiffs have attempted on numerous 
occasions over the past four months to resolve Euroclear’s principal objections to the subpoenas 
by limiting Euroclear’s proposed production, but despite Euroclear’s best good faith efforts, we 
have been unable to resolve those objections to date. 

1. Brief Background 

We are informed by Plaintiffs’ counsel that the subpoenas were served as part of their 
effort to seek enforcement of judgments in the Lawsuits against the defendant, the Republic of 
Argentina (the “Republic”), relating to defaults on certain bonds issued by the Republic and held 
by Plaintiffs.  Euroclear is not a party to the Lawsuits, and its sole connection to the discovery 
sought is very limited:  as the operator of a large global securities settlement system, Euroclear 
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has processed in Belgium the settlement of certain bonds issued by the Republic, including 
bonds issued since the Republic’s settlement of the “main” litigation involving Aurelius and 
Elliot Associates.  With respect to the Republic’s most recent bond issuances in April and July 
2016, which occurred after the settlement of the main litigation and are the focus of the bulk of 
the subpoenas, Euroclear was not even involved in the primary issuances or processing of the 
proceeds therefrom.  Rather, Euroclear merely participates in the secondary market for those 
post-settlement bonds by settling transactions on behalf of its participants that transact in such 
bonds—none of whom, to the best of Euroclear’s knowledge, are parties to these Lawsuits. 

Despite Euroclear’s limited role, Plaintiffs have served expansive subpoenas seeking two 
extraordinarily broad categories of production from Euroclear: (1) all documents and other 
information of any note related to or concerning the Republic and its assets, without any 
meaningful qualification or limitation, and (2) information and documents concerning the 
accounts, and related client information, of Euroclear’s participants.  In essence, Plaintiffs seek 
every document or piece of information in Euroclear’s possession, custody or control in any way 
relating to the Republic (though, as discussed, the bulk of these requests are better served on the 
defendant, the Republic, itself).  Plaintiffs did not serve Euroclear’s headquarters in Belgium, 
where all settlement transactions occur and all relevant records exist.  Instead, Plaintiffs served 
its discovery requests on Euroclear’s small foreign representative office in New York City, an 
office that, as discussed in more detail below, had no role in any settlement transactions 
involving the Republic’s bonds, and has no relevant records in its possession.1 

2. Euroclear’s Effort to Resolve Amicably 

Immediately upon receiving these very broad subpoenas from the local New York City 
representative office, Euroclear notified Plaintiffs of its objections.  Notwithstanding the 
subpoenas’ deficiencies, Euroclear in good faith conferred by phone on several occasions with 
Plaintiffs in an effort to reach agreement on a more limited production that would provide 
Plaintiffs with much of the information they claim is relevant, while at the same time minimizing 
the burden on Euroclear and avoiding implicating secrecy/privacy-law concerns under Belgian 
law. 

Specifically, Euroclear—understanding Plaintiffs’ desire to “follow the money” from all 
bond issuances initiated by the Republic since April 2016 (post Elliot-Aurelius settlement, which 
re-opened the capital markets to the Republic)—offered to provide: (i) all documents in its 
possession/custody/control related to any such post-April 2016 bond offerings to the extent such 
documents were provided to Euroclear by either the Republic or any other law firm/financial 
institution related to the Republic as issuer, and (ii) all drafts/memorandum, notices, and 
communications related to the same, so long as Plaintiffs could provide the ISIN numbers for 
each such requested bond issuance (so as to ease the burden on Euroclear in searching its files).  
Euroclear made clear in every call, however, that it would not provide Plaintiffs with any 

                                                 
1  Such service is ineffective; the proper method of serving Euroclear would have been to proceed in Belgium 
through the Hague Convention on the Service Abroad of Judicial and Extra Judicial Documents in Civil and 
Commercial Matters, to which Belgium is a party.   
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information related to its participants because of the well-established duty of discretion under 
Belgian law, which precludes the transmittal of such private information to third parties.   

Ultimately, and after Euroclear believed the parties were close to a consensual resolution, 
Plaintiffs contacted Euroclear to inform Euroclear that they had rethought their position and were 
now insistent upon enforcing the subpoenas in their entirety.  For this reason, Euroclear seeks a 
pre-motion discovery conference to discuss the filing of a motion to quash the subpoenas based 
primarily on the following grounds.2 

3. The Subpoenas Must Be Quashed Because There Is No Personal Jurisdiction 

 Plaintiffs cannot demonstrate that this Court has personal jurisdiction over Euroclear, a 
non-party, and thus their subpoenas seeking discovery must be quashed.  See Gucci Am., Inc. v. 
Bank of China, 768 F.3d 122, 141 (2d Cir. 2014) (“Gucci I”) (district court “must have personal 
jurisdiction over a nonparty in order to compel it to comply with a valid discovery request under 
Federal Rule of Civil Procedure 45”); In re Sealed Case, 141 F.3d 337, 341 (D.C. Cir. 1998).  

A. The Court Lacks General Jurisdiction Over Euroclear 

Plaintiffs cannot prove any “general” personal jurisdiction because Euroclear is organized 
under the laws of Belgium, is headquartered there, and maintains its principal place of business 
there. Daimler AG v. Bauman, 134 S. Ct. 746, 760 (2014) (absent exceptional circumstances, 
foreign corporation is subject to general jurisdiction only in the place where it is incorporated 
and/or has its principal place of business).  This rule applies to a non-party like Euroclear. Gucci 
I, 768 F.3d at 135.  The fact that Euroclear maintains a small representative office in New York 
City does not change the analysis. Id. at 135.  

B. The Court Lacks Specific Jurisdiction Over Euroclear   

 Plaintiffs also cannot demonstrate that the Court has “specific” personal jurisdiction over 
Euroclear, both because the statutory basis for the exercising of personal jurisdiction is lacking, 
and because the exercise of personal jurisdiction would not comport with constitutional due 
process.   Gucci Am., Inc. v. Weixing Li, 135 F. Supp. 3d 87, 93 (S.D.N.Y. 2015) (“Gucci II”) 
(citing Licci ex rel. Licci v. Lebanese Canadian Bank, SAL, 673 F.3d 50, 59-60 (2d Cir. 2012)).  

The statutory basis for exercising personal jurisdiction over Euroclear, under New York’s 
long-arm statute, is lacking because Plaintiffs cannot show that Euroclear has transacted business 
within the state and that there is “an articulable nexus or substantial relationship” between 

                                                 
2 If the Court permits Euroclear to file a motion to quash the subpoenas, Euroclear will submit in connection with 
such motion declarations pertaining to the issues addressed herein, including a declarations concerning (i) facts 
relevant to personal jurisdiction, (ii) the burden and expense on Euroclear of complying with the subpoenas, and (iii) 
the duty of discretion applicable under Belgian law.  In addition, the objections addressed herein are not intended to 
be an exhaustive list of Euroclear’s objections to the subpoenas, and Euroclear’s failure to object to the subpoenas 
on a particular ground shall not be construed as a waiver or its rights to object on that ground or any additional 
ground at any time, all of which rights are expressly reserved.  

Case 1:07-cv-11497-TPG   Document 75   Filed 04/21/17   Page 3 of 48



Hon. Thomas P. Griesa 
April 21, 2017 
Page 4 
 
 
Euroclear’s contacts with New York and any legitimate discovery requests that Plaintiffs may 
have.  Gucci II, 135 F. Supp. 3d at 93-94 (citing Gucci I, 768 F.3d at 141-42).   

 Euroclear has a small registered foreign representative office in New York City, but that 
office has no operational capabilities relating to the Euroclear System’s settlement of 
transactions in the bonds recently issued by the Republic, which is the core of the information 
that Plaintiffs seek in their effort to “trace the Republic’s assets.”  Indeed, representatives of 
Euroclear in Belgium and the head of Euroclear’s New York City representative office have all 
confirmed that all settlement activity relating to the bonds occurs at Euroclear’s main offices in 
Belgium;3 no accounts are maintained in the New York City representative office, no trades are 
executed there, nor are instructions taken for transactions; no payments are processed at the New 
York City representative office; no contracts are negotiated or entered into by the New York City 
representative office; and none of the records pertaining to the bonds are located at the New 
York City representative office.  Rather, the sole purpose of Euroclear maintaining the New 
York City representative office is to foster customer relationships and provide customer support 
responses to customers outside of the European time zone, and its activity is so limited.   

 It would therefore be impossible for Plaintiffs to establish any substantial relationship 
between Euroclear’s activities here and any legitimate discovery requested by the subpoenas, 
which relates to activities conducted by Euroclear’s corporate office in Belgium.  In fact, the 
bulk of Plaintiffs’ overbroad discovery requests—requests for information concerning the initial 
issuance, delivery, and processing of proceeds from the Republic’s recently-issued bonds—do 
not even relate to actions performed by Euroclear at all.   

But even if there were a statutory basis for the court to exercise specific personal 
jurisdiction over Euroclear, the exercise of such jurisdiction would not comport with 
constitutional due process.  Plaintiffs cannot meet their burden of proving that Euroclear had 
“minimum contacts” with the forum, or that the exercise of jurisdiction under the circumstances 
would be “reasonable.”  Gucci II, 135 F. Supp. 3d at 96.  

To show that there were the constitutionally-required “minimum contacts,” Plaintiffs 
would have to prove that the legitimate discovery requests in the subpoenas relate to Euroclear’s 
conduct in New York. Id. at 97 (citing Chew v. Dietrich, 143 F.3d 24, 27-29 (2d Cir. 1998)). 
However, as described above, Plaintiffs cannot make that showing: Euroclear’s New York City 
representative office, and the limited client relationship and support activities conducted by that 
office, do not relate in any way to the expansive discovery requested in the subpoenas for 
information located in Belgium.  Gucci I, 768 F.3d at 141-42 (a court can require a response to 
discovery only if the request “arises out of or relates to [the non-party’s] contacts with the 
forum”).  As this court explained in Gucci II, “relatedness” is a sliding-scale test. Here, where 
Euroclear’s contacts with New York are so limited, relatedness would require evidence that “the 
plaintiff’s injury was proximately caused by those contacts.”  Gucci II, 135 F. Supp. 3d at 98. 

                                                 
3 Euroclear maintains a U.S. dollar correspondent account with a New York bank for the sole purpose of processing 
payments on or settling trades of USD-denominated bonds, and the use of the account for such purposes bears no 
relationship to the discovery requested by Plaintiffs concerning the Republic’s attachable assets.   
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Plaintiffs in this case cannot establish that Euroclear’s conduct in New York is the proximate 
cause of their inability to collect on their judgment—that inability is caused solely by the 
defendant Republic’s failure to pay.  Indeed, the discovery sought by Plaintiffs goes well beyond 
any activities being conducted by Euroclear’s New York office with respect to the Republic’s 
bond issuances.   

 To show that the exercise of specific jurisdiction over Euroclear would be reasonable, 
Plaintiffs would have to prove five factors: 

(1) the burden that the exercise of jurisdiction will impose on the [entity], (2) the 
interests of the forum state in adjudicating the case, (3) the plaintiff's interest in 
obtaining convenient and effective relief, (4) the interstate judicial system's 
interest in obtaining the most efficient resolution of the controversy, and (5) the 
shared interest of the states in furthering substantive social policies. 

Gucci II, 135 F. Supp. 3d at 99 (internal quotation marks omitted).  When dealing with a foreign 
entity, courts consider “the international judicial system’s interests in efficiency and the shared 
interest of the nations in advancing substantive policies.”  Id.   

Here, Plaintiffs cannot satisfy any of these factors. Most significantly, the burden on 
Euroclear in searching for, collecting, reviewing, and producing information and documents 
responsive to the subpoenas—all of which activities would be performed outside of the United 
States, where the documents are housed—would be enormous. See Fed. R. Civ. P. 
45(d)(3)(A)(iv) (court is required to quash or modify a subpoena that “subjects a person to an 
undue burden”); Concord Boat Corp. v. Brunswick Corp., 169 F.R.D. 44, 49 (S.D.N.Y. 1996) 
(citing United States v. Int’l Bus. Mach Corp., 83 F.R.D. 97, 104 (S.D.N.Y. 1979)); Tucker v. 
Am. Int’l Grp., Inc., 281 F.R.D. 85, 92 (D. Conn. 2012) (“Within this Circuit, courts have held 
nonparty status to be a ‘significant’ factor in determining whether discovery is unduly 
burdensome.”); Fed. R. Civ. P. 45(d)(1); Fed. R. Civ. P. 45 Advisory Committee’s Notes (1991) 
(“A non-party required to produce documents or materials is protected against significant 
expense resulting from involuntary assistance to the court.”). Moreover, because the subpoenas 
are overbroad and not narrowly tailored—they seek literally every document in Euroclear’s 
possession, custody or control relating in any way to the Republic, simply searching for such 
documents (regardless of whether Euroclear even has any documents that are responsive) would 
be a massive undertaking given the number of bond issuances that Euroclear was involved in 
across the globe in its capacity as operator of a securities settlement system—the costs to 
Euroclear would unquestionably outweigh any potential utility of the discovery to be obtained. 
Rossini v. Republic of Argentina, 453 F. App’x 22, 24-25 (2d Cir. 2011) (“It is not an abuse of 
discretion to limit discovery to that reasonably related to the discovery of attachable assets.”) 
(citing EM Ltd. v. Republic of Argentina, 473 F.3d 463, 486 (2d Cir. 2007)). 

For example, the subpoenas go well beyond the permissible bounds of post-judgment 
discovery of a non-party.  They seek, inter alia: 
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• information about payments made or to be made by Euroclear to holders of bonds 
issued by the Republic.  See Document Subpoena, Request Nos. 14, 15, 22; 
Information Subpoena, Request Nos. 7-8; 
 

• agreements and correspondence that bear no relation to attachable assets or whether 
the Republic has transferred or concealed those assets.  See, e.g., Document 
Subpoena, Request Nos. 4 & 9 (requesting, among other things, draft agreements, 
proposed agreements, term sheets, and actual agreements between Euroclear and 
numerous unrelated parties, including Euroclear participants, concerning an April 
2016 bond issuance and a July 2016 bond issuance by the Republic); 5-8, 10-13 
(requesting “all correspondence and other documents” received from or sent to 
various persons relating to the April 2016 and July 2016 bond issuances); 21 
(requesting documents relating to “any transaction” between Euroclear and the 
Republic); Information Subpoena, Request Nos. 5-6; 11-12;  

• all information and documents relating to issues that are irrelevant or tangentially 
relevant to Plaintiffs’ efforts to enforce their judgments.  See e.g., Information 
Subpoena, Request No. 19 (“Identify all consultants and advisors to the Judgment 
Debtor . . . regardless of how denominated.”).   

The requests are even more unreasonable considering that Euroclear did not even 
participate in the initial issuances of the bonds that are the central focus of the subpoenas.  
Moreover, the time period applicable to the requests is unreasonably overbroad—from January 1, 
2012 to the present—a period of over 5 years.   

Most importantly, the undue burden and expense on Euroclear becomes all the more 
glaring when one considers that Plaintiffs can collect the vast majority of the information they 
seek from other sources, namely the Republic, which is the defendant in the Lawsuits.  See Fed. 
R. Civ. P. 26(b)(2)(C)(i) (allowing a court to limit discovery that “can be obtained from some 
other source that is more convenient, less burdensome, or less expensive.”); In re Penn Cent. 
Commercial Paper Litig., 61 F.R.D. 453, 467 (S.D.N.Y. 1973) (“The rationale for permitting an 
independent action for production of documents and things from a nonparty witness presumes a 
situation where the items sought are unavailable from a party . . . .”); Soto v. Castlerock Farming 
& Transport, Inc., No. 1:09-cv-00701 AWI, 2011 WL 2680839, at *9 (E.D. Cal. July 8, 2011) 
(“In general, there is a preference for parties to obtain discovery from one another before 
burdening non-parties with discovery requests . . . .”).  It can hardly be argued that here, virtually 
all of the information and documents sought by the subpoenas (certainly all of the potentially 
relevant information) is more properly obtained from the Republic itself.  Plaintiffs have not 
established that they have made sufficient efforts to attempt to obtain the information directly 
from the Republic (or even other non-parties with more direct access to the information than 
Euroclear, e.g., the Republic’s banking institutions). 
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4. International Comity Principles Warrant Quashing the Subpoenas 

Finally, international comity militates in favor of quashing the subpoenas’ requests 
concerning Euroclear’s participants.  Producing information and documents responsive to such 
requests would cause Euroclear to run afoul of its duty of discretion under Belgian law and 
would raise concerns with its financial regulators.  The U.S. Supreme Court has ruled that U.S. 
courts addressing conflicts between U.S. discovery procedures and foreign laws should “take 
care to demonstrate due respect for any special problem confronted by the foreign litigant on 
account of its nationality or the location of its operations, and for any sovereign interest 
expressed by a foreign state.”  Societe Nationale Industrielle Aerospatiale v. United States Dist. 
Court for S. Dist. of Iowa, 482 U.S. 522, 546 (1987).  When the interests of a foreign state are at 
issue, courts have relied on principles of comity to refrain from enforcing a subpoena.  See 
Minpeco, SA v. Conticommodity Servs., Inc., 116 F.R.D. 517, 522-30 (S.D.N.Y. 1987) (denying 
motion to compel production of documents located in Switzerland based on international 
comity). 

 As Your Honor has previously noted, in conducting an international comity analysis to 
determine whether to order a non-party to produce documents in violation of a foreign country’s 
laws, courts employ the following five-factor test: 

(i) the importance to the investigation or litigation of the documents or other 
information requested; (ii) the degree of specificity of the request; (iii) whether 
the information originated in the United States; (iv) the availability of alternative 
means of securing the information; and (v) the extent to which noncompliance 
with the request would undermine important interests of the United States, or 
compliance with the request would undermine important interests of the state 
where the information is located. 

NML Capital, Ltd. v. Republic of Argentina, No. 03 Civ. 8845(TPG), 2013 WL 491522, at *9-10 
(S.D.N.Y. Feb. 8, 2013) (citing Restatement (Third) Foreign Relations Law § 442(1)(c)).  In 
addition, courts consider “the hardship of compliance on the party from whom discovery is 
sought, and the good faith of the party objecting to discovery.”  Id. (citing Minpeco, 116 F.R.D. 
at 523).  Here, these factors weigh in favor of quashing the subpoenas to the extent they seek 
client-related information about Euroclear’s participants. 

1. The Importance of the Information to the Litigation 

As discussed above, much of the information and documents requested by the subpoenas 
are irrelevant to the discovery of the Republic’s attachable assets and to Plaintiffs’ efforts to 
enforce their judgments.  Information concerning Euroclear’s relationship with, and processing 
of payments for, its participants—the central concern from a Belgian-law perspective—is 
completely unrelated to Plaintiffs’ goals.  Thus, this factor weighs against production and in 
favor of quashing the subpoenas.   
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2. The Degree of Specificity of the Request 

Next, the subpoenas are overly broad and unduly burdensome, which weighs in favor of 
quashing the subpoenas to the extent they seek client-related information.   

3. Whether the Information Originated in the United States 

To the extent Euroclear has any information and documents responsive to the subpoenas, 
they are located outside of the United States, and therefore this factor weighs in favor of 
Euroclear.  See CE Int’l Res. Holdings, LLC v. S.A. Minerals Ltd. P’ship, No. 12-CV-08087 
(CM)(SN), 2013 WL 2661037, at *10 (S.D.N.Y. June 12, 2013) (“The overseas location of this 
information weighs in favor of non-enforcement of the subpoena.”).   

4. The Availability of Alternative Means to Securing the Information 

As described above, Plaintiffs have alternative means of obtaining the information 
requested in the subpoenas.  See, e.g., Belk v. Smith, No. 1:10CV724, 2014 WL 4986678, at *2 
(M.D.N.C. Oct. 6, 2014) (“Requiring Defendant . . . to pursue such alternatives [i.e., party 
discovery] serves the recognized purpose of protecting non-parties from unnecessary discovery 
burdens . . . .”).  This factor weighs in favor of Euroclear.  

5. The Balance of National Interests 

Belgium has a significant interest in upholding the irrefutable duty of discretion 
applicable to Belgian credit institutions like Euroclear under Belgian law.  This duty of 
discretion requires that a credit institution not disclose to third parties any information 
concerning its clients and their holdings.  It covers all data concerning the clients’ accounts and 
transactions and, more generally, all confidential information gathered in the framework of the 
business relationship.  Belgian law may award damages to a client if it can establish (i) that the 
institution provided information covered by the duty of discretion, (ii) the client suffered 
damages, and (iii) there is a causal link between the breach and the damage. 

Thus, Belgium’s interest in upholding the duty of discretion outweighs the United States’ 
generalized interest in the enforcement of U.S. judgments, particularly because Euroclear is a 
non-party.  See CE Int’l Res. Holdings, LLC, 2013 WL 2661037, at *14 (“[N]otwithstanding the 
United States’ generalized interest in the enforcement of U.S. judgments, the Court finds that 
Singapore’s specific interest in bank customer secrecy favors non-enforcement of the subpoena, 
especially in light of Deutsche Bank’s non-party status.”).   

6. The Hardship of Compliance 

“The hardship prong of the international comity analysis considers two related factors: 
possibility of sanctions and the status of the entity in the underlying action.”  Id.  As discussed 
above, disclosure of client information by Euroclear in response to the subpoenas would violate 
the duty of discretion applicable to Euroclear under Belgian law and subject Euroclear to 
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potential liability, both from private party lawsuits and from fines levied by bank regulators.  
Thus, this factor weighs in favor of quashing the subpoenas to the extent they seek client-related 
information.  

7. The Good Faith of the Objector  

Euroclear has acted in good faith by making repeated offers to produce a more limited set 
of documents that would give Plaintiffs information they need regarding the Republic’s bond 
issuances while allowing Euroclear to avoid running afoul of client privacy concerns and being 
unduly burdened.  Plaintiffs—after several discussions and intimating that they would be 
amenable to such limited production—have now changed their minds and have taken an “all or 
nothing” approach to their subpoenas.  In light of Plaintiffs’ current litigation posture, Euroclear 
is left with no choice but to request that the Court schedule a pre-motion discovery conference to 
discuss the filing of a motion to quash the subpoenas. 

 

Respectfully, 

/s/ Andrew Goldman 

Andrew Goldman 
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